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PRELIMINARY STATEMENT!

Even though the volunteers of the Fire Department of the Village of Larchmont
have since 1891 elected their Chief, the Larchmont Village Board of Trustees has with
one resolution not only trampled upon history, but has violated New York State law and
the Fire Department’s own rules and regulations by appointing a Chief of the
Department. The Village Board’s improper actions have created a dangerous situation
with two Chiefs that will necessarily cause uncertainty in the command and control
structure of the Fire Department and at the scenes of fires and other emergencies and
consequently, leave Department firefighters, mutual aid firefighters, personnel of other
agencies, the Village residents and their property at grave risk.

Accordingly, this Court should issue a temporary restraining order maintaining
the status quo and upon the return of the motion, grant Plaintiffs’ application for

injunctive relief against the illegal act of the Village Board.

BACKGROUND
The procedural and factual history is set forth in the supporting affirmation of
Katherine Zalantis dated May 18, 2007 and the supporting affidavits of James E.
Sweeney and F. Warren Benton, both sworn to on the 18™ day of May, 2007 and will not

be set forth herein.

I The Defined Terms are set forth in the affirmation of Katherine Zalantis sworn to on the 18" day of

May, 2007.



ARGUMENT

I. The Village Board Cannot Appoint a Paid Chief Under Village Law.

The Village Board’s purported appointment of a paid Chief of the Fire
Department improperly upsets the balance of power mandated by New York State
Village Law (“Village Law”) and unlawfully strips the members of the Fire Department
of their statutory grant of authority to elect the Chief of the Department. New York State
Village Law establishes a framework for the Fire Department’s governance and for the
election of members, officers and the Chief making clear that there is a precise structure
and procedure that must be adhered to nominate and elect the Chief. Based upon the
Village Board’s overreaching and unsupported interpretation of Village Law § 10-1020,
the Village Board improperly attempts to bypass and usurp the specific statutory grants of

authority imposed by Village Law.

A. New York State Village Law, Augmented by the Fire Department of the
Village of Larchmont By-Laws, Establish a Balance of Powers.

1. The Fire Council.

As an initial matter, the Fire Department of the Village of Larchmont is a Fire
Council form of governance. Village Law § 10-1014 provides that in villages like
Larchmont where there is no separate Board of Fire Commissioners, “the chief, the
assistant, and the wardens of the several companies shall constitute the fire council of the
fire department.”2 Under Village Law § 10-1014, the Fire Council “shall have all the
powers and be subject to all the liabilities and perform all of the duties of a separate

board of fire commissioners” with respect to self-governance, including:

2N.Y. Village Law § 10-1014 (McKinney 2007).



e having “the care, custody and control of all village property of the
fire department;”

e adopting “rules for the admission, suspension, removal and
discipline of the members, officers and employees of the fire
department” and prescribing “their powers and duties;”

e adopting “rules and regulations governing fire companies and fire
department, prescribing the duties of the members thereof . . .”
provided that no rule or regulation is adopted that would “interfere
with the duties of the fire chief or assistant fire chief as such times
as the fire department or any company or squad thereon is on
duty;” and

e appointing “persons other than members or officers of the

department to take charge of village property.”3

2. The Election of the Chief and Assistant Chiefs.

Further, Village Law establishes a detailed procedure and structure for the
clection of the members of a village volunteer fire department, its officers and the Chief.
As an initial matter, Village Law § 10-1006 establishes criteria for membership and the
procedure for election of members of volunteer fire companies, and for approval of
members by a village Board of Trustees. Among its many subsections, section 10-1006

also provides essentially that membership can also be qualified by “the by-laws, rules or

3 SeeN.Y. Village Law § 10-1014 and 10-1000 (McKinney 2007). With respect to powers and duties
relating to finances and capital improvement, such as fixing a compensation, purchasing equipment,
erecting buildings for the fire department and constructing reservoirs, a Fire Council only has the
authority to make recommendations. It does not assume the powers and liabilities of the Board of
Fire Commissioners with respect to these activities (N.Y. Village Law § 10-1014 (McKinney 2007)).



regulations of the fire company or of the fire department of the village,” which
cannot be superseded by local law.* Village Law § 10-1010 also establishes the
procedure for electing “by ballot from their own number” the fire department officers (“a
captain and a lieutenant, and such further officers if any as may be provided for in the by-
laws of the company, who must be approved by the board of [Trustees, acting as the] fire
commissioners™), as well as, one warden and “one delegate to the general convention of
the fire department.”5

Just as the duties of the Chief are addressed in a specific separate section of State
law,5 the election of a Chief (actually called “nomination” in the statute) is not dealt with
in Village Law §§ 10-1006 or 1010, but is separately addressed under Village Law § 10-
1012. It provides that “the chief and the first and second assistant chiefs and such
additional assistant chiefs, if any, as may be provided for in the by-laws” must be a
member of the fire department. Village Law § 10-1012 provides that the Department’s
delegates shall “nominate a person” for the position of Chief and assistant chiefs for
approval by the Village Board. Village Law § 10-1020 authorizes, if provided for in the
fire department’s by-laws, for nominations to be made “by a vote of the duly qualified
members of the department” instead of following the delegate procedure as in the Village
of Larchmont where the Department’s By-Laws provide that all members vote on and

elect persons for the offices of chief and assistant chiefs who are then “nominated” for

approval by the Village Board.’

4 N.Y. Village Law § 10-1006(13) and (14) (McKinney 2007).

5 N.Y. Village Law § 10-1010(McKinney 2007).

¢ N.Y. Village Law § 10-1018 (McKinney 2007) and see supra.

7 Fire Department of the Village of Larchmont’s By-Laws Article IV.



Only members — and under the Department’s By- Laws that means active
members — have the power to nominate the Chief and the assistant chiefs. The power to
veto anyone “nominated” resides with the Village Board (sitting as the board of fire
commissioners under Article IV, Section 6 of the Larchmont By Laws). Village Law §
10-1012 specifically provides that “[t]he board of fire commissioners at its next meeting
shall consider the nominations and appoint such persons to the offices to which they are
respectively nominated or, if a nomination is not approved the board shall reconvene the
general convention, which shall submit a new nomination to take the place of any
nomination not approved, which procedure shall continue until a full set of officers is
approved.”8

Accordingly, New York State Village Law separates and defines the powers
associated with the designation of a Chief -- the active members of the Department have
the power to elect the Chief, and other officers, while the Village Board has only

authority to approve or disapprove.

8 N.Y. Village Law § 10-1012 (McKinney 2007).



B. The Resolutions of the Larchmont Village Board of Trustees Purporting to
Appoint Defendant Heine as Chief and to Grant itself Authority to
Appoint a Chief Contravenes State Law and Fire Department of the
Village of Larchmont By-Laws.

The May 16, 2007 resolutions of the Village Board purporting: (1) to appoint
defendant Richard Heine as Chief of the Department; and (2) to grant itself authority to
appoint a Chief ad infinitum, cannot be given any force or effect. The Village Board’s
resolutions are an unlawful attempt by the Village Board to overrule or repeal the entire
State statutory scheme established under Village Law for the election of a Chief.

The Village Board clearly acted beyond its authority as under no circumstances is
a village board of trustees authorized to make its own appointment of a Chief. Rather,
under State law, as set out above, the Village Board only has authority to approve or

disapprove the Chief nominated by the Department’s members.” If a Chief elected (or

nominated) by the Department is not approved by the Village Board, then the process
starts over again and continues until a Chief nominated by the Department is approved by
the Village Board.!® Again, Village Law § 10-1012 expressly provides that if a
nomination is not approved, the Department “shall submit a new nomination to take the
place of any nomination not approved, which procedure shall continue until a full set of
officers is approved.” During the interim period before approval of nominee for Chief,
according to the formal Comptroller’s opinions, the incumbent chief continues to serve
until the Village Board approves a nominee.!' In line with procedure established under
Village Law, the Comptroller opined in Opinion 79-600 that where a nominee of a fire

department is rejected “the board has no statutory authority to fill the position on its

®  N.Y. Village Law § 10-1012 (McKinney 2007).
10 N.Y. Village Law § 10-1012 (McKinney 2007).
1 Op. N.Y.St. Cptr. 79-600, 1979 WL 6097, *1 (1979).



own.”'2 In sum, the State statutory procedure of a nomination by the Department and an
approval or disapproval by the Village Board cannot be circumvented by the Board’s
direct appointment of a Chief.

Here, Heine was never nominated by the Department and could not have been
nominated by the Department for Chief — it is undisputed and indisputable that Heine is
not an active member of the Department, Heine was not elected (or nominated) by the
active members of the Department, and Heine’s name was not submitted by the
Department for approval by the Village Board. The Department on April 6, 2007,
presented the Village Board with name of the person who had been duly elected Chief by
the Department’s active members, Thomas Broderick, along with the other duly elected
officers. The Village Board approved all except Mr. Broderick, whose approval was held
in abeyance and in fact, the Board had not yet even rejected Mr. Broderick, but only
deferred on its approval. The Village Board’s disapproval of Mr. Broderick should have
triggered the re-commencement of the nomination and approval procedure, but certainly,
Mr. Broderick’s disapproval cannot serve as the basis for the Village Board to circumvent
the statutory framework and appoint its own Chief.

The Village Board ’s purported reliance upon Village Law § 10-1020 for its
misplaced and unsupported position that it has the authority to appoint a Chief
contravenes the entire framework and balance of power established under Village Law.
Village Law § 10-1020 gives the board of trustees of a village: (1) the right, subject to a
permissive referendum, to “abolish, in whole or in part” the Fire Department; or (2) the

right to employ firemen “to act with such voluntary department”, to fix their salary and

 Op. N.Y.St. Cptr. 79-600, 1979 WL 6097, *1 (1979).



to “also determine that such paid firemen shall have charge of all apparatus and other
equipment and that the voluntary department shall act under the order of such paid

fireman or firemen.” "

Here, while the Village Board’s second resolution expressly re-affirmed the
authority of the Fire Council by providing that: “the Fire Council of the Village of
Larchmont shall remain in place,” the Village Board adopted the wholly inconsistent
resolution of granting itself the power to nominate a Chief. Village Law § 10-1020 is the
mechanism for the Village Board to abolish, in whole or in part, the Fire Department and
to thereby, take authority granted under Village Law § 10-1000 away from a board of fire
commissioners (or in this case, the Fire Council as there is no separate board of fire
commissioners). Absent an abolition of the Department in whole or in part, there no
statutory authority for the Village Board to appoint a Chief, because the Village Board
only essentially retains veto authority. Consequently, the Village Board’s action
constituted a de facto partial abolition of the Department as it attempts to retain the Fire
Council while stripping the Department of its statutory rights mandated by Village Law.
Such an action can only be accomplished by permissive referendum and under State law
such an action shall not take effect until thirty days after its adoption nor until approval
by the affirmative vote of a majority of the qualified electors as further detailed in the

statute.'*

Further, the second portion of Village Law § 10-1020 does not grant the Village

Board the authority to sidestep a permissive referendum requirement as this second

BN.Y. Village Law § 10-1020 (McKinney 2007).
4 N.Y. Village Law § 9-902 (McKinney 2007).



portion of Village Law § 10-1020 addresses only firemen and not a Chief (which position
is separately defined in the statute) and the Village Board’s claim that this provision
grants them the authority to appoint a paid Chief not only fails on the very words of the
statute, but undermines the framework and balance of power established by the state
under the Village Law. First, on its face, Village Law § 10-1020 only grants a village
board the authority to employ a paid fireman or firemen. It says nothing about a Chief,
whose election and duties are set out in detail in specific sections of the statute. This
difference in treatment is compelling under the well-settled rules of statutory
interpretation: “[w]hen different terms are used in various parts of a statute, it is
reasonable to assume that a distinction between them is intended.”"’

A paid fireman or firemen is simply not a Department Chief, elected by the
volunteer members of a village fire department. This simple logic is reinforced by a
comparison of the limited duties such paid fireman or firemen may be given under § 10-
1020 with the broad responsibilities given a Chief. Under Village Law § 10-1018, a
Chief presides over the Fire Council, the governing body that has the authority to adopt
rules and regulations of a village fire department, to prescribe the discipline and duties of
the members, and designate custody of village property, among other things as described
above. A Chief has a host of other duties under § 10-1018, including having exclusive
control of the member at all fires, inspection and reviews; supervising the Department’s
equipment; disciplining members; and suspending or discharging members (subject to the

approval of two-thirds of the members of the Fire Council). Similarly, the By-Laws

15 Childs v. Bane, 194 A.D.2d 221, 605 N.Y.S.2d 488, 492 (3d Dep’t 1993), relying upon, Albano v.
Kirby, 36 N.Y.2d 526, 330 N.E.2d 615, 369 N.Y.8.2d 655 (1975).



promulgated and adopted by the Fire Council in Larchmont and approved by the Board of
Trustees, distinguish between the Chief and the other members of the fire department:
The Chief shall be President of the Council and of the
Meeting of the Fire Department. He or she shall under the
direction of the Board of Trustees of the Village, and the
Council, have exclusive control of the members, at all fires,
departmental drills, inspection and reviews, or other
Department emergency duty, the supervision of the
engines, hose and other apparatus owned by the Village, for
the prevention or extinguishment of fires, of all property
owned by the Fire Department, and of all officers and

employees thereof, elected or employed by the Council or
by the Board of Trustees, if any.'®

Perhaps equally as important, Defendants’ apparent theory would improperly
ignore the framework of Village Law Article 10 and the balance of powers it creates.
The statute painstakingly establishes the details of volunteer fire department membership,
the election of the officers and the Chief, and the approval by the Trustees. This is
significant. The Court of Appeals has recently reaffirmed the long-standing principle that
all parts of a legislative act -- in this case Article 10 of Village Law -- are “to be
construed as a whole, and all parts of an act are to be read and construed together to
determine the legislative intent.”!” Further, the Court of Appeals has established that
“meaning and effect should be given to every word of a statute.”’® Essentially, every
“word, phrase, clause or paragraph must be presumed to have some meaning.”19 In

interpreting a statute, the “preferred method is to ‘approach the statute’s provisions

16 gee By-Laws, Article V, Section 2.

' Frank v. Meadowlakes Development Corp., 6 N.Y.3d 687, 849 N.E.2d 938, 816 N.Y.S.2d 715, 717
(2006); see also, In re Jude, 291 A.D.2d 165, 740 N.Y.S.2d 80 (2d Dep’t 2002).

8 Criscione v. City of New York, 97 N.Y 2d 152, 762 N.E.2d 342, 736 N.Y.S.2d 656, 659 (2001), citing,
Leader v. Maroney, Ponzini & Spencer, 97 N.Y.2d 95, 761 N.E.2d 1018, 736 N.Y.S.2d 291, 297
(2001).

1 Inre Tristram K., 36 A.D.3d 147, 824 N.Y.S.2d 232, 235 (1% Dep’t 2006).
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sequentially and give the statute a sensible and practical over-all construction which is
consistent with and furthers its scheme and purpose and which harmonizes all its
interlocking provisions.’”20 And “it is a fundamental canon of statutory construction that

statutes will not be construed in such a way as to render them ineffective.”'

As discussed below in more detail, by taking the unauthorized and illegal act of
appointing a Fire Chief on its own, the Board of Trustees has endangered the safety of

Village residents, Village firefighters, associated agencies and mutual fire departments

C. The Resolution of the Larchmont Village Board of Trustees is
Unauthorized for the Additional Reason that Defendant Heine is
a Paid Firefighter in Larchmont.

Not only does defendant Heine have none of the qualifications required to be
Chief of the Fire Deparfment of the Village of Larchmont -- he is not an active member
of the Department, was not elected by the active members and his name was not
submitted by the Department for approval by the Board -- but instead he has an
affirmatively disqualifying attribute. He is currently on the paid firefighter staff in
Larchmont.

There is simply no provision at all that Village Law expresses legislative approval
of the hiring of a paid Chief in a volunteer village fire department. Lest the Court
consider the absence of such an express provision from the Village Law to be
insignificant, Plaintiffs ask the Court to compare Village Law to the provisions in Town

Law expressly approving hiring of a paid Fire Chief for towns or fire districts. That the

2 Notre Dame Leasing LLC v. Rosario, 308 A.D.2d 164, 761 N.Y.S.2d 292, 298 (2d Dep’t 2003),
citing, Long v. Adirondack Park Agency, 76 N.Y.2d 416, 559 N.E.2d 635, 559 N.Y.S.2d 941 (1990);
see also, Ryder v. City of New York, 32 A.D.3d 836, 821 N.Y.S.2d 227 (2d Dep’t 2006).

2L Iy re Christopher F.,260 A.D.2d 97, 701 N.Y.S.2d 171, 173 (3d Dep’t 1999).
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