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-PROCEEDINGS -
continue to remain a Lieutenant. He
will continue to get paid. He won't
suffer any prejudice by the stay of the
enforcement in this way. We can
maintain the status gquo until there is a
determination on the law.

Certainly, these are not issues that
you come across everyday.

THE COURT: There is not a gquestion
that he will be without salary?

MS. ZALANTIS: No, he is currently a
paid Lieutenant and he will remain a
paid lieutenant.

THE COURT: What's the differential
in salary that he would have received --

MS. ZALANTIS: I am not sure.

THE COURT: -- as a Lieutenant
instead of a Chief?

MR. TOOMEY: He would be paid
$115,000.00 as the Chief of the
department, and significantly less as
the Lieutenant.

THE COURT: What's his present

salary?
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-PROCEEDINGS -

MR. TOOMEY: I believe it is in the
high eighty range. I don't have the
specific number, your Honor.

THE COURT: Approximately,
$30,000.00.

MR. TOOMEY: But there is something
else, if I may, your Honor, because it
is really not about the money here.

THE COURT: Quickly.

MR. TOOMEY: If I may, Lieutenant
Heine is an active member of the United
States Marine Corps. He is subject to
active duty, an active call-up in any
capacity other than the Chief of this
department. If he is the Chief of the
Larchmont Fire Department he is not
subject to recall, being sent to duty in
Iraq.

He already received orders
indicating that he will be sent back to
Iraq at some time in the near future.

THE COURT: What does that mean?

MR. TOOMEY: What it means, your

Honor, is if we are looking at
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-PROCEEDINGS -
irreparable harm to Mr. Heine, and it is
not our burden to establish --

THE COURT: What do you mean by near
future, two weeks from now, three weeks?

MR. TOOMEY: It could be imminent.
Unfortunately, the government does not
have any requirement to tell someone how
long it is going to be before they are
called up. So he would be harmed in
that sense.

But more importantly, the Village
would be harmed in that this is not
something that they did on a whim. This
was something that was recommended by a
consultant's report many years ado.

They have already gone through the
recruiting process for Lieutenant Heine.
They have relied on the fact that he is
going to be the Fire Chief when we are
in the middle of labor negotiatiomns.

He, essentially, switched sides. He was
a member of the union. Now, he is the
Chief of the department and he is

participating on behalf of management in
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-PROCEEDINGS -
labor relations. He is invaluable to
the village.

MS. ZALANTIS: If the vVillage wants
to enact policy they should take it up
with the Legislature in Albany but they
cannot ignore Village Law. They cannot
just ignore Village Law. They have not
followed the framework established by
village Law. They do not have the
authority to enact VvVillage policy in
violation of law.

THE COURT: One at a time.

MR. EISLAND: Which is that - -

THE COURT: Your name, sir?

MR. EISLAND: Evan Eisland from
McCullough, Goldberger & Staudt.

The status quo, the Legislature, the
Village Trustees have already acted.
And Chief Heines is now the Chief. So
that is the status quo that happened on
the 16th.

The resolution, which are part of
the complaint, have already been

enacted. And so to do anything now
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-PROCEEDINGS -

would be to remove him from the Chief
and put somebody else in. If we are
looking to leave the status gquo, he
needs to stay.

THE COURT: When can we make this
matter returnable? Are we going to make
this matter returnable before Justice
Bellantoni sometime before the end of
this month?

MS. ZALANTIS: Yes.

THE COURT: I am going to sign off
on this, and I am going to delete the
stay in the interest of the issues that
I have heard here this afternoon.

'But we are going to bring it back
very quickly.

MR. TOOMEY: Thank you, your Honor.

THE COURT: Very well. If you will
retire to the area outside, I will have
my clerk bring you out a conformed copy
so ordered.

MS. ZALANTIS: Thank you, your

Honor.
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THIS IS TO CERTIFY THAT THE FOREGOING

IS A TRUE AND ACCURATE TRANSCRIPTION

OF THE ORIGINAL STENOGRAPHIC RECORD.

BETSY WATSON
Senior Court Reporter

20






ILVERBERG

ZALANTISur
Law Offices
3 Barker Avenue, Suite 180
White Plains, New York 10601
Tel. (914) 682-0707
Fax. (914) 682-0708
www.szlawfirm.net
May 21, 2007
BY UPS OVERNIGHT

Chambers of Hon. Orazio R. Bellantoni
Supreme Court of the State of New York
County of Westchester

111 Dr. Martin Luther King, Jr., Blvd.
White Plains, New York 10601

Re:  James E. Sweeney, et al. v. Elizabeth N. Feld, Mayor, et al.
Index No.: 9480/07

Dear Justice Bellantoni:

This matter was submitted to the Duty Judge (Justice Richard B. Liebowitz), on Friday,
May 18, 2007 seeking issuance of an Order to Show Cause with a Temporary Restraining Order.
This matter is now returnable before you on May .30, 2007. Due to the serious public safety
issues relating to this matter involving the Village of Larchmont Fire Department we are hereby
requesting oral argument.

We are also writing because, during oral argument before Judge Liebowitz, at which a
TRO was sought, it appeared to my partner, Katherine Zalantis, who was present for our firm,
that Judge Liebowitz was in fact inclined to issue the temporary restraining order. However,
counsel for the Village then argued that in the event the order was issued, defendant Heine would
be subject to potential immediate recall into the armed forces and shipped to Irag, because a
TRO would maintain the status quo in which Heine is a fire lieutenant and not the chief. Based
upon this stunning statement, Judge Liebowitz was reluctant to sign a temporary restraining
order and instead indicated that he would give this matter a short return date.

Although the matter is returnable before you on May 30, 2008, we request that the Court
reconsider the decision not to issue a temporary restraining order for the following reasons. This
matter involves a matter of significant public importance as it relates to the governance of the
fire department of the Village of Larchmont. The defendant members of the Village Board of
the Village of Larchmont have altered the command structure of the department unilaterally, and
without legal authority. This command structure has been in place for approximately 115 years
and at the present time there is and will continue to be confusion among the volunteer and paid

The Bridge from Big Firm Experience to Small Firm Personal Attention
www.szlawfirm.net
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members of the fire department as to the chain of command. The Village of Larchmont Fire
Department is a hybrid department containing 15 paid fire fighters who are on duty in shifts of
three to four at a time and approximately 30 volunteers.

Specifically at any one call there are an average three times as many volunteers as paid
fire fighters and therefore the continued participation of the volunteers is critical to the

department.

Because of the confusion that has occurred over the modification to the command
structure of the department, a number of volunteers have indicated their intention to resign or
have submitted resignations to be effective in mid June, 2007.

The temporary restraining order sought on behalf of plaintiffs was solely for the purpose
of maintaining the status quo while this matter worked its way through the Courts and to ensure
the safety of the public as well as the firefighters at the scene of fires and other emergencies.

The argument by defendants’ counsel that convinced Judge Liebowitz not to sign the
order was in error, yet we only learned the facts today. We assume that counsel for the Village
made this error unintentionally however, it is an error nonetheless. Attached is the pertinent part
of an article demonstrating that Defendant Heine returned from active duty in July 2006. In
addition we attach the pertinent page from the Department of Defense website, dated April 18,
2007, which demonstrates that Naval reservists such as Defendant Heine are not subject to
involuntary recall for a period of 5 years.

Furthermore, it is our understanding that Defendant Heine may actually be in the
individual ready reserve (“IRR”) and attached is a copy of a page from the website of the Navy
Personal Command, Bureau of Naval Personnel, which states that “mobilization from the IRR is
currently on a voluntary basis.” Therefore, if the information that we have is correct and
Defendant Heine is a member of IRR, he is not subject to recall on any voluntary basis at all. If
on the other hand he is a member of the reserve, his previous service on active duty into July
2006 makes him ineligible for involuntary recall for at least four more years.

Certainly entry of the TRO for this brief period of time will not place him in danger of
being recalled for involuntary military service under any circumstances.

Based upon the circumstances outlined above we request that the Court consider
rescheduling this matter for a date this week to reconsider the issue of a temporary restraining
order pending a hearing on the preliminary injunction scheduled for May 30, 2007.

Thank you.

Very truly yours,
SILVERBERG

www.szlawfirm.net
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SMS:tim

cc: James Staudt
McCullough, Goldberger & Staudt
1311 Mamaroneck Avenue
White Plains, New York 10601

www.szlawfirm.net
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Iraq war veterans say Sept. 11 inspired them to fight

By RICHARD LIEBSON
THE JOURNAL NE ™,
(Original Publicatiory September 10, 2006)

As a recruiter for the Army Reserve, Sgt. 1st Class Ron Agard of Monsey had a standard answer for those
who asked why anyone should join the military.

"One of these days," he'd say, "you're going to need us."

On Sept. 11, 2001, Agard pulled over to the side of a New Jersey highway and watched in horror as the
twin towers of the World Trade Center came crashing down — and knew that day had come.

Howard Wulforst knew it, too.

"There was evil at work that day," the 43-year-old Patterson resident and Army Nationai Guard staff
sergeant said, recalling that while co-workers at his job watched reports of the attack on television, he was
too angry to join them.

“I called all my soldiers and told them to get ready," he said.

By 8 p.m., Wulforst's unit was assembled at a Battery Park command post. Sobered by the realization that
an uncle who worked for Cantor Fitzgerald had been killed, Wulforst spent three weeks in Lower
Manhattan, providing security at Ground Zero and escorting residents to and from their homes. Two years
later, he began a 12-month tour in Iraq.

Five years after the events of Sept. 11 thrust the nation into a war on terror that has sent tens of
thousands of U.S. troops into combat in Afghanistan and Iraq, veterans from the Lower Hudson Valley say
they're proud of their service and confident that in the long run, freedom will prevail. They urged patience
in the ongoing hunt for Osama bin Laden and for U.S. efforts in both Iraq and Afghanistan. Most of all,
they said, they were grateful for the support they received from back home during tours overseas.

"Sept. 11 is still fresh in my mind," said Larchmont Fire Lt. Richard Heine, 41, a medical corpsman in the
U.S. Navy Reserve who returned from his second tour of duty in Irag in July and is prepared to go again if
needed. "I know it's moved to the back burner for a lot of people, but to me it's still fresh. The friends
we've lost, I think of them all the time."

While some question whether the United States should have invaded Iraq and say that there is nothing to
link it to the trade center attack, Heine doesn't dwell on the arguments against the war.

"Our being there certainly has its basis in 9/11," he said. "If 9/11 hadn't have happened, I definitely think
we wouldn't be in Iraq today. And it's not as bad as the news says it is. I believe that progress is being
made and that the men and women serving there are doing a fantastic job. ... In the long run, I think
there will be some form of democracy and self-government in Iraq and that the people there will be better
off because of it."

http://www.lohud.com/apps/pbes.dlV/article? AID=/200609 10/SPECIALO1 /609100358/-1/S... 5/21/2007
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U.S. Department of Defense
Office of the Assistant Secretary of Defense (Public Affairs)

News Transcript

AT THE WHITE HOUZE
COMMIS SIONING On the Web: Public contact:
CEREMONY http://www.defenselink.mil/transcripts/transcript.aspx?transcriptid=3937 http://www.dod.mil/fag/comment.html
= Media contact: +1 (703) 697-5131/697-5132 or +1 (703) 428-0711 +1
video on Demand Presenter: Principal Deputy Undersecretary of Defense for Personnel and Readiness Michael

Dominguez and Vice Director of the Joint Staff Maj. Gen. Stephen Goldfein

DoD Briefing with Mr. Michael Dominguez and Maj. Gen. Stephen Goldfein from the Pentagon

BRYAN WHITMAN (Pentagon spokesman): Well, thank you for being with us this afternoon. As | indicated
U P TICLLR A Y  carlier in the day, we have some experts that have been working on the issue of mobilization compensation. As you
Channel  \wEEKEND j il recall, back in January, early January, the secretary indicated in his managing-the-force policy that one of the

= things that we were going to do was to establish a new program to compensate both active and Reserve components
that are required to mobilize earlier than the established policy goals. And today - actually, late last week, the
> Subscribe for < secretary approved the plan.

News Products
» RSS Feeds oo} And today, we have Mr. Michael Dominguez, who is the principal deputy undersecretary of Defense for
Personnel and Readiness, and Major General Stephen Goldfein, who is the vice director of the Joint Staff. And they
> Podcasts gEE are here to outline for you the policy and take some questions with respect to it.
> AFPS News Articles So with that, let me tum it over to you.

> Photo Essays
MR. DOMINGUEZ: All right. Thanks, Bryan. Okay. Good afternoon. | guess we're afternoon, yup.

> Special Reports

As Bryan said, I'm Mike Dominguez. I'm the principal deputy undersecretary for Personnel and Readiness. |
would not apply to myself the very generous term of "expert’ that Bryan offered, but I'm going to do my best. What
we're going to talk about today is - it's simple architecture, but it's just complicated to explain. So let me take you

> DoD Web Sites

Today in DoD back in history.
Press Resources i i i .
> News Releases January 19th of this year, the secretary implemented a policy that established very, very clear force
» Pentagon Press Passes management parameters that he set as goals for us to manage against — that's the one-year deployed as an active
» Speeches component member, you should expect two years back home; and that if you're a member of the Reservi
» Transcri components, you should expect to serve one year of involuntarily mobilized service and then five years back home
pts - -
before being called again.

Special Interest
P o ) ) in that palicy memo and in the announcements and the discussions the secretary had around that, he
» Joint Civilian Orientation  cknowledged that that was the goal, but that the national security and the demands of the national security may

fé"a"fe'le"c::i s cause us at times to not be able to hit that target. And so he commissioned us to think about how you would

sualty Rep recognize service above and beyond those established parameters.

> Common Access Card

> Evet;é%‘;e;f?"s What we've come up with today and which I'l explain to you today is that program. | want to say first off that
> udget along -- you know, Secretary Gates and all of us honor the service of the men and women in uniform, particularly in

> FY 2006 Performance & i i - i
Accountability Report these demanding times. And we just want to -- they are always foremost in our thoughts.

; :“b";a:'mfs Informati This program can't be viewed as being commensurate with the level of service that they offer to the nation. So
; W':e ‘:Ie ;erve" 3ton i many respects while it is substantive and it is tangible, it's also symbolic. It's part of our recognition that we're
v keeping them in our thoughts and we're trying to do something for them, and that when they do above and beyond we

For the Record want to acknowledge that in some small way.

> America's Heroes Now lest | confuse you entirely, | want to make sure that you also understand that from 2004 on we have been

> Force for Good - doing as established policy in the department that when someone is extended in the combat theater - Iraq,
Humanitarian Ops Afghanistan, certain limited geographic areas supporting Iraq and Afghanistan -- so when you are extended there

> Iraqi Army Takes Lead beyond 12 months boots on the ground — you've all heard that term before - we've been paying you a thousand

) dollars a month for tours that extend beyond 12 months boots on the ground. That policy continues. That is in place. it
Personnel & Finance il continue in place, and it applies to the people who will be going over on 15-month tours, okay?

> Commanders Page
> Tricare That policy, again, practiced since 2004, recognizes the duration of your service in that theater.

> My Pay

lof 6 5/21/2007 9:44 AN,
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IRR Mobilization

IRR Mobilization Policy

In accordance with federal law (Title 10 US Code) and DoD Directives, all members of the
Individual Ready Reserve (IRR) are eligible for involuntary recall to active duty. However, at ?
this time the Navy has not exercised this authority. Mobilization from the IRR is currently on a é'—
voluntary basis.

Volunteer for Mobilization

Opportunities exist for IRR and VTU members to volunteer, across a broad range of rates and
designators. Mobilized members are eligible for:

Healthcare for you and your dependents.
Housing and food aliowances.

Education benefits/MGIB time extension.

30 days of paid vacation per year.
Advancement Opportunities (enlisted members)
Retirement Points

In addition to all of the regular benefits of serving on active duty, those serving in the
CENTCOM AOR receive tax-free pay. This adds up to considerable additional take home pay.

“According to a study conducted by RAND's National Defense Research Institute, 72 percent of
Reservists earned more while on war duty in 2002 or 2003 than they did in their civilian jobs.
On average, the Reservists made $850 more per month while on duty than in their civilian
jobs, the report found.” (Associated Press, 2006)

Additionally, your family will receive Early Tricare benefits from the time you receive your
orders, approximately one month prior to reporting to the Mobilization site. For more
information on Early Tricare, click here:
hnpsliwﬂxuﬂsa:g-,&mmgs_hgggmgmgg.t_shss&sfm.m.?idss_z.s

For more information on benefits, click here:
htta;uﬂﬂw,m:m_alhmjuséreg_rmf_O.LEéyAasLng.e,f.i_t_sJ

Individuals with the following rates and designators are in high demand:

CEC/Seabees (5105, BU, CE, CM, EA, EO, SW, uT)

Enlisted EOD (NEC 5330-5339)

Medical/DT/HM (non-8404/HM 8404)

Enlisted Spec Warfare/Spec Ops/Divers/Seals/SBUs (NEC 5323 and 5326)
Shore Security/MA/Law Enforcement (NEC 9545)
Supply/Storekeepers/Contracting Specialists (3105, SK)

JAG/Legalmen (2505, LN)

Intelligence/Linguists (1615, 1635, IS, CT)

To volunteer click the following link and submit a volunteer request:
https://www.bol.navy.mil/reserve/volunteer.asp.

http://www.npe.navy . mil/NPC/T emplates/ GenericPrinterFriendly.aspx’NRMODE=Publis... 521 12007



AFFIDAVIT OF SERVICE

STATE OF NEW YORK )
) ss.:
COUNTY OF WESTCHESTER )

I, Teresa Maldonado, being sworn, say:

I am not a party to the action, am over the age of 18 years of age and reside in

Westchester County, New York

On May 29, 2007, I served the within REPLY AFFIRMATION WITH
SUPPORTING EXHIBITS via overnight mail by depositing a true copy thereof, enclosed in a
wrapper addressed as shown below, into the custody of UPS for priority overnight delivery, prior

to the latest time designated by that service for next day delivery, addressed:

To:  James Staudt, Esq.
McCullough, Goldberger & Staudt
Attorneys for Defendants
1311 Mamaroneck Avenue
White Plains, New York 10601

{

\'l;g/e‘s'a Maldonado

Sworn to before me this
29™ day of May, 2007

Notary Public -
Katherine Zalantis
Notary Public State of New York
No. 02ZA5067359
Qualified in Westchester County
Commission Expires 10/15/10




Index No. 9480/07 Steven M. Silverberg, Esq.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

JAMES E. SWEENEY, F. WARREN BENTON, SAM ORANS, BRIAN PAYNE, RAY MALDONADO,
DAN HEUBEL, PAUL J. ABRAHAMSEN, CHRISTOPHER MACDONALD and MICHAEL WEINER,

Plaintiffs,
-against-
ELIZABETH N. FELD, Mayor, MARLENE KOLBERT, Trustee, ANNE McANDREWS, Trustee, JIM

MILLSTEIN, Trustee, RICHARD WARD, Trustee, constituting the Village of Larchmont Board of Trustees
and RICHARD HEINE, “Chief” of the Fire Department of the Village of Larchmont,

Defendants.

REPLY AFFIRMATION WITH SUPPORTING EXHIBITS

SILVERBERG ZALANTIS LLP

Attorneys For Plaintiffs

Office & Post Office Address, Telephone
3 BARKER AVENUE
WHITE PLAINS, NEW YORK 10601
(914) 682-0707




